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Study B-700 April 8, 1997

Memorandum 97-22

SB 143 — Unfair Competition Litigation

We have received quite a lot of reaction to Senate Bill 143, introduced by

Senator Kopp to implement the Commission’s recommendation on Unfair

Competition Litigation. Attached to this memorandum are letters sent to the Senate

Judiciary Committee and to Senator Kopp and the Commission in anticipation of

a hearing on SB 143 (now postponed). Earlier letters from several groups that

have been superseded are not reproduced in the exhibit. A current copy of SB 143

is also attached.
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Status of Bill

Senate Bill 143 is now set for hearing on May 13. It was originally set for

March 11, but we put the bill over until April 8 in order to work on issues raised

in several of the letters (or earlier versions of them) included in the exhibit. The

Senate Judiciary Committee has now rescheduled the hearing so that SB 143 can

be heard with SB 1309 (Mountjoy), which is part of the Governor’s legislative

package. (A copy of SB 1309 is in the Exhibit at pp. 55-59.) As things now stand,

this will provide the Committee with a fairly clear policy choice.

A third bill — AB 1295 (Caldera), as amended April 1, 1997 — would require

traditional standing, apply class action rules, and provide a broad binding effect.

(A copy of AB 1295 is in the Exhibit at pp. 61-66.)

As things now stand, the support and opposition on SB 143 are as follows:

Support — California District Attorneys Association, Consumers Union

Support if amended — Association for California Tort Reform

Technical comments — State Bar Legal Services Section

Cannot support in current form — California Retailers Association

Oppose unless amended — California Rural Legal Assistance Foundation,
Consumer Attorneys of California, Dial Corporation, Public Counsel

Oppose — State Farm Insurance Companies

We do not intend to rehearse in this memorandum all of the issues that have

been repeatedly considered by the Commission over the last two years, but a

number of points are noted here and additional matters may be raised orally at

the meeting. The staff suggests consideration of several issues and seeks the

Commission’s guidance on what direction the bill should take and how we can

best preserve its core provisions. If either of the other bills (SB 1309 and AB 1275)

passes, then the Commission’s bill will not be needed, but until that happens, the

staff believes it is important that SB 143 retain its distinct character as a balanced

approach that makes the minimum changes needed to put unfair competition

representative actions on a sound footing to the ultimate benefit of both sides to

litigation as well as the general public.

Reports of Problems in Existing Law

The Commission will recall that at one point continuation of this study was in

doubt because of the lack of reports that any problems existed. Setting the bill for

hearing has elicited a number of responses highly critical of the existing law. See,
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e.g., Exhibit pp. 9 (“severe and growing problem with private civil actions”), 14

(“desire to reduce frivolous suits”), 35 (“hit with meritless lawsuits under the Act

in the last couple of months”), 37 (“excesses in the UCA”), 38 (“unjustified and

unwarranted suits being brought against the business community”).

Concerns of Defense and Business Groups

Bill doesn’t go far enough. Industry and business representatives believe that

the bill should go much farther, requiring traditional standing or imposing full

class action rules, and providing for a broader binding effect. See Exhibit pp. 9-

10, 14-15, 18, 35, 37, 38. As noted above, two other bills in the current session take

this sort of approach and there is no need for the Commission’s bill to do the

same thing. The Legislature is better served by having alternative policies to

choose from. The approaches suggested by these commentators have been

considered at past Commission meetings and for a variety of reasons, the

Commission did not decide to pursue the class action model. The issue was

addressed most recently at the December 12, 1996, meeting in Los Angeles.

Bill will result in more actions. The duty of defendants to give notice of similar

representative, enforcement, or class actions is criticized as encouraging plaintiffs

to pile on. See, e.g., Exhibit p. 14. Note that Section 17304 requires notice of

actions “known to the defendant” — consequently, complaints to the effect that

the defendant may not know of the other actions are misdirected. This section is

not crucial to the bill, but the staff does not believe that a careful reading of it

would lead anyone to think it requires impossible compliance. Providing notice

is the first step in working to consolidate or coordinate actions that are

appropriate for such treatment. Mandating consolidation, as one commentator

has suggested, does not appear workable. We would prefer to rely on existing

general procedures.

Bill will complicate settlement. Several commentators think SB 143 will

complicate settlement by providing too broad a notice, inviting intervention

through the fairness hearing process, and delaying the process too long. See, e. g.,

Exhibit pp. 9-10, 15, 37, 39. These problems may be real, but they should be offset

by the benefits of the procedure which should cut down on harassing,

unfounded actions and give more respect to stipulated judgments. Of course, the

procedure does not apply to pre-filing settlements, so if defendants want to settle

without interference from the due process provisions in SB 143, that practice

would not be threatened. We cannot think of a way to move unfair competition



– 4 –

representative actions toward procedural respectability while avoiding notice

and hearing.

Concerns of Public Interest Groups and Private Litigators

The Commission has fully considered and responded to many of the concerns

raised by public interest groups and plaintiffs bar representatives over the course

of preparing its recommendation. As discussed below, several amendments were

made to address these concerns and some other amendment could be made to

deal with additional problems if it would remove the opposition. However, it is

impossible to satisfy all of the concerns of CRLA, CAOC, and Pubic Counsel

without undoing what the bill seeks to accomplish and threatening the balance

we have sought to achieve throughout this study. For example, CAOC continues

to oppose the bill primarily because it does not apply the notice and fairness

hearing procedure to public prosecutors. (See Exhibit pp. 28-30.) The

Commission considered this issue at two recent meetings and the staff does not

believe it should be reopened at this point. Furthermore, even if the Commission

were interested in pursuing this concept, it should be the subject of a different

bill than SB 143. CAOC could sponsor legislation of this type, if it wanted. Put

simply, this is not that bill and that issue is not inherently related to the problems

addressed in SB 143. Furthermore, to adopt the CAOC suggestion (however it

would be implemented) would not gain CAOC support of SB 143 and would

result in active opposition from the California District Attorneys Association.

Amendments of April 2

SB 143 was amended on April 2 to eliminate three major sources of concern

with the bill — the plaintiff’s adequacy standard in Section 17302(a), the limited

binding effect rule in Section 17308, and the semi-retroactive effect rule in Section

17311 — and also to make a technical revision in Section 17301 (see Exhibit p. 34).

Adequacy standard. The Commission added a provision to Section 17302(a) at

the December 1996 meeting requiring that a private plaintiff must be an adequate

representative of the interests of the general public pled, but did not go as far as

urged (and as provided in the other bills) and require that the plaintiff have

suffered an injury by the practice complained of. This limitation was adopted in

the spirit of compromise that has guided the Commission from the early days of

this study. However, the plaintiffs bar and public interest representatives (except

for Consumers Union) did not accept the compromise and continued to object
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while at the same time the defense and business bar objected that the rule did not

go far enough and that the “no injury” rule should not be codified. Since no one

seemed to appreciate the compromise, the staff prepared amendments to take it

out and return the recommendation to the form it had during most of 1996. This

approach was approved by Chairperson Fink and Vice Chairperson Byrd. The

Comment to Section 17302 should be amended as set out in the draft Report on

Exhibit p. 8. It bears repeating that those who urge full class action standing and

typicality rules have bills they can actively support and we would hope that they

can be neutral on SB 143 in the interim.

Binding effect. The limited binding effect rule in Section 17308 has not been

well understood. It has also been a frequent target of complaint although the staff

firmly believes, along with Prof. Fellmeth, that it is a sensible rule that states

what the proper result would be. We also believe that the section is ultimately

unnecessary, no matter how useful it is. Res judicata effect cannot be imposed

where it would be unconstitutional to do so and the courts will find binding

effect were it is appropriate. Section 17308 provided a nudge to the courts,

avoiding the necessity to litigate the matter. The staff’s analysis in earlier

memorandums concluded that it would most likely be unconstitutional to

provide a broader binding effect than set out in Section 17308, although where

restitutionary relief is “incidental” to injunctive relief, there appears to be some

leeway. But we are fairly confident that a representative action cannot bind

members of the general public who have not had notice and an opportunity to

opt out. The staff also believes that by providing the new rules on pleading,

notice, and the fairness hearing that the SB 143 procedure will lead to binding

effect in appropriate cases under general principles. Section 17308 was making

no friends; its elimination does not threaten the core principles of the bill (CAOC

to the contrary notwithstanding) and gains support from Consumers Union (see

Exhibit pp. 31-33). Accordingly, the staff recommended eliminating Section

17308. This approach was approved by Chairperson Fink and Vice Chairperson

Byrd. The Commission should consider whether the Comment to Section 17306

(fairness hearing) should be revised to add a sentence to the effect that these

rules should improve the status of representative actions so that the courts will

grant appropriate res judicata effect under general rules.

Limited retroactivity. As introduced, SB 143 could apply to actions pending on

its operative date if the parties substantially complied with the procedure. A

number of persons objected to this rule and the staff recommended making the
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new procedure prospective only. This change was approved by Chairperson Fink

and Vice Chairperson Byrd and Section 17311 has been amended accordingly

and the Comment revised as set out on Exhibit page 8.

What’s Next

The staff will continue to work with the interested persons. There may be

some additional minor or technical changes that can reduce opposition to the bill,

but almost all of the suggested amendments simply trade one group’s opposition

for another’s with no net gain politically and a loss to the core integrity of the

Commission’s recommendation. We hope that those who oppose SB 143 mainly

because it doesn’t go far enough can take a neutral position and not attempt to

forestall reasonable, compromise reforms just because they don’t solve all of the

problems perceived in existing law. We hope too that plaintiffs representatives

can come to recognize that the balanced approach taken by Commission does not

threaten their legitimate interests and soften or remove their opposition.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary






































































































































